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REASON FOR SMALL 
BUSINESS DEBTOR CASES

– Small cases tend to languish

– Administrative Costs increase

– Prospects for plan confirmation decrease

– Early identification of the “so called dead on
arrival”



RESPONSE

– Increased reporting

– Increased monitoring

– UST trustee to move quickly for dismissal or
conversion

– “drop dead” dates for plan proposal and
confirmation

Section 101(51D)
• Defines a small business debtor as “a person engaged in

commercial or business activities (including any affiliate
… and excluding a person whose primary activity is the
business of owning and operating real property or 
activities incidental thereto) that has aggregate 
noncontingent liquidated secured and unsecured debts 
as of the petition date … in an amount not more than 
$2,566,050 … for a case in which the United States 
trustee has not appointed … a committee of unsecured 
creditors or where the court has determined that the 
committee … is not sufficiently active …”



Not a “Bright Line Test”
• Legal Issues as to what is a small business debtor case:

– No longer an election – now mandatory

– Is the Debtor engaged in “commercial or business
activities”?

– Is the Debtor’s primary activity the owning or
operating real property? (this is an exclusion)

– Do the aggregate noncontingent liquidated secured
and unsecured debts exceed $2,566,050

– Has a Committee been formed?

– Is the Debtor a member of a group of affiliated
debtors?

SECTION 1116
• ADDITIONAL FINANCIAL REPORTING REQUIREMENT

– Most recent balance sheet

– Statement of Operations

– Cash flow statements.

– Federal Income Tax Return

• Allow the UST to inspect the debtor’s business premises,
books and records

• Local Form – Chapter 11 Small Business Scheduling
Order



CHECKING THE BOX

• Although mandatory, do I check the box as
a “small debtor case”?
– UST has 30 days from the conclusion of the 341

meeting to object to designation (See Fed. R. Bankr.
P. 1020)

– Continues with designation until Court enters order
otherwise

– What happens to deadlines if Court determines that
the case was not properly designated?  Deadlines
may start retroactive to order for relief

Plan of Reorganization Timeline
Section 1121(e) and 1129(e)

• Exclusivity Period is 180 days (Section
1121(e)(1)).

• The plan and a disclosure statement, if any,
shall be filed not later than 300 days after the
petition date (Section 1121(e)(2)).

• The Court must confirm a plan within 45 days
after the filing of the plan.  (Section 1129(e)).



Extension of Small Business 
Deadlines

• Time periods may be extended by the Debtor
demonstrating by a preponderance of the
evidence that it is more likely than not that the
Court will confirm a plan within a reasonable
period of time; a new deadline is imposed at the
time the extension is granted; and the extension
order is signed before the existing deadline
expires

Conditional Approval of 
Disclosure Statement

• Section 1125(f) and Fed. R. Bankr. P. 3017.1 provide that the Court
may, on application, conditionally approve the Small Business
debtor’s disclosure statement and fix the date to object to disclosure
statement, accept or reject the plan and the hearing on confirmation.

• Local Forms (See N.J. LBR 3016-1 – Link to Forms)

– Chapter 11 Small Business Combined Plan and Disclosure
Statement

– Order Conditionally Approving Disclosure Statement



Section 1129 – Confirmation

• Section 1129(a) and (b) apply to small
business debtor cases without any
changes, except for the 1129(e) deadlines.

• Disclosure requirements, voting on plan,
classification of claims, feasibility, best-
interest test all remain applicable.

Section 362(n) – Second Filing
• Automatic stay may not apply in a second bankruptcy

case filed by a small business debtor whose prior case
was dismissed within the preceding 2-year period or
where a plan was confirmed in the preceding 2-year
period or the debtor acquired substantially all of the
assets of the small business debtor.

• Exception – The small business debtor shows by a
preponderance of the evidence that the filing of the
petition resulted from circumstances beyond the debtor’s
control not foreseeable at time of filing and that it is more
likely than not that the debtor can confirm a feasible plan
within a reasonable period of time.



Cases of Interest
• In re Roots Rents, Inc., 420 B.R. 28 (Bankr. D. Idaho 2009)(UST filed

motion to dismiss case because self-designated small business debtor
failed to confirm plan within 45-day deadline imposed by 1129(e). Debtor
opposed motion, sought retroactive extension of deadline and sought
redesignation.  Court strictly applied “small business” deadline, denied
attempt to change designation at such late date and dismissed case.)

• In re Childs, 2010 WL 5108754 (Bankr. D. Utah 2010)(Court allowed debtor
to withdraw its small business designation after passing of small business
plan deadlines because debtor’s primary business was owning and
operating real estate, designation was incorrect, no prejudice to the parties,
finding of excusable neglect in initial designation and delay in seeking
withdrawal of designation and without change case would be dismissed or
converted.)

Cases of Interest (Cont.)
• In re Swartzville, LLC, 483 B.R. 453, (Bankr. E.D.N.C. 2012)(Secured

creditor sought to convert case because small business debtor filed plan
outside of deadline imposed by 1121(e)(2).  Debtor sought to change its
designation because of it owning and operating real property.  Court
approved change in designation at such late date because original
designation was made in good faith, and in error and is void.  The original
designation did not benefit the debtor nor prejudice the secured party and
thus, judicial estoppel did not apply.)

• In re MCC Humble Auto Paint, Inc., 2012 WL 5471984 (Bankr. S.D. Tex.
2012)(Court held that automatic stay did not apply under Section 362(n) to
second filing where debtor failed to show filing resulted from circumstances
beyond debtor’s control and that a feasible plan could not be confirmed
within a reasonable period of time based on the debtor remaining in
litigation with franchisor, having no equity in assets, little revenue, no
outside funding source and no plan in prospect.)



Additional Cases of Interest 

• In re Display Group, Inc., 2010 WL 4777550 (Bankr. E.D.N.Y. 2010)

• In re Darby Gen. Contracting, 410 B.R. 136 (Bankr. E.D.N.Y. 2009)

• In re Save Our Springs (S.O.S.) Alliance, Inc., 393 B.R. 452 (Bankr. W.D.
Tex. 2008)

• In re CCT Commc’ns, Inc., 420 B.R. 160 (Bankr. S.D.N.Y. 2009)

• In re Dal-Jones Investments, LLC, 2012 WL 2745468 (Bankr. E.D.N.C.
2012)
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What is an Individual Chapter 11?

When most people think of Chapter 11 of the Bankruptcy Code, they think “Big Business”
or Donald Trump…. But as we have discussed in the “Small Business Chapter 11” portion
of this presentation, you now know that Chapter 11 is not limited to “Big Business,” and,
in case you didn’t already know, Donald Trump never filed an Individual 11.

So let’s dispel the top 2 “myths” first:

1. Chapter 11 is not reserved for only corporations (big or small)

2. Chapter 11 is not only a reorganization process, but can also be utilized
in appropriate circumstances, for an orderly liquidation.

3. Individuals Cannot file for Chapter 11 relief.



An Individual Chapter 11 Case is:
Much less common, and much more complex and expensive, than chapter 7 and chapter 13 proceedings, the

other alternatives available to individuals who are in need of bankruptcy relief.
 Examples:

 Filing fees *  Chapter 7 = $335 Chapter 13 = $310 Chapter 11 = $1,171
 Professional Fees *  Chapter 7 and 13 cases are most often done on a “Flat” or “Fixed” fee basis and the NJ Local Rule

2016 “No Look” fees are $2,500 and $4,750 respectively 
*  Chapter 11 cases are billed on an hourly basis and usually require a high up front retainer due to the
large amount of preparation and motion practice needed.  Chapter 11 cases also frequently require the 
assistance of other professionals, such as financial professionals, restructuring specialists, special counsel 
for certain types of litigation and auctioneers, to name a few.

 Motions *  “Retention Applications” In a Chapter 7 or 13 case, when your attorney files the debtor’s petition a 
disclosure of compensation form is filed along with it and nothing further is required; however, in a 
chapter 11 case the debtor’s counsel must file a motion to be retained and detailed quarterly Fee 
Applications 
* “Monthly Operating Reports” an individual chapter 11 debtor, like a business debtor, must file monthly
operating reports and make regular disclosures of his/her income and expenses to the Office of the 
United States Trustee and the Court. These are public filings and include statements of accounts, such as 
the debtor’s “debtor in possession” bank account.

 Plan Confirmation *  In a Chapter 13 case, a debtor presents a plan that is the result of adherence to specific guidelines
and, although creditors may object to the treatment of their claims, the process is relatively simple.  
*  A Chapter 11 plan, on the other hand, is generally the product of much negotiations, requires a 
separate disclosure statement, other certifications and exhibits in support, and a voter solicitation process 
(more on the plan process below)

 Filing Statistics In 2018, there were 74 Individual Chapter 11 cases filed in New Jersey.  That compares to 15,456 individual 
chapter 7 cases and 10,065 Chapter 13 cases (which are only available for individuals) 

WHY would anybody file an “Individual 11”? 

 The #1 reason people usually point to for an Individual to file a Chapter 11 over a another process is
because the Debtor seeks more flexibility and control over the process

 However, the practical reality is that most individuals file an individual Chapter 11 because either (i) they
seek to reorganize and are over the § 109(e) debt limit for filing Chapter 13 or (ii) they have income that
exceeds the “median family income,” as defined by 11 U.S.C. § 101(39A)(B), and have therefore failed
the “means test”

 Pursuant to § 109(e), in order to qualify as a debtor under chapter 13 you must be an individual
with regular income that owes, as of the petition date:

(1) Noncontingent, liquidated, unsecured debts of less than $394,725; 
AND

(2) Noncontingent, liquidated, secured debts of less than $1,184,200 

[note these debt limitations are subject to adjustment every 4 years and the 
next adjustment is scheduled to occur in April 2019] 

 Pursuant to 11 U.S.C. § 101(39A) “median family income” is calculated and reported by the
Bureau of the Census.  A debtor with primarily consumer debts, including mortgages, whose
income exceeds the “median” may be forced to file an individual chapter 11 because the debtor
is not eligible to file a chapter 7 bankruptcy.



Other reasons to file an Individual 11

a) The debtor is the owner of multiple properties looking to protect non-homestead

real estate equity

b) Individual filed Chapter 7 and cannot gain Chapter 13 discharge

for 4 years (see 11 U.S.C. § 1328(f))

c) Avoid the “equal monthly payment problem” (see 11 U.S.C. § 1325(a)(5)(B)(iii)(I))

d) Substantial assets that will benefit from orderly liquidation

e) Individual with large non-dischargeable claim and assets to protect

The Means Test 
If the debtor’s household income exceeds the “median family income,” as that term is 
defined by11 U.S.C. § 101(39A), for a household of the same size in the debtor's 
jurisdiction, the debtor will presumptively fail the “mean test” and not qualify for relief 
pursuant to Chapter 7.

However, the “Means Test” only applies to those we refer to as “CONSUMER DEBTORS”  -

 that is debtors whose obligations are “primarily” (pretty much literally more than 50%...
But we’ll cover that in more detail below) consumer debts

 11 U.S.C. § 101(8) defines “consumer debt” as “incurred by an individual primarily for a
personal, family, or household purpose.”

 That applies to mortgages, credit cards, personal loans, student loans, medical
debt… etc. 



“Consumer Debt” v. “Business Debt”

“Business debt” is not defined in the Bankruptcy Code. 

 Courts have defined “business debt” as debt incurred with an eye towards profit.  See,
e.g., In re Stewart, 175 F.3d 796, 806 (10th Cir. 1999); In re Kelly, 841 F.2d 908, 913 (9th Cir.
1988); In re Booth, 858 F.2d 1051, 1054-55 (5th Cir. 1988); DeAngelis v. Liegey (In re
Liegey), Case No. 09-00661, 2009 Bankr. LEXIS 3678, at *7 (Bankr. M.D. Pa. Nov. 13, 2009).

 Courts examine debtor’s “purpose” in incurring debt.  See, e.g., In re Kelly, 841 F.2d
908 (9th Cir. 1988); In re Palmer, 117 B.R. 443 (Bankr. N.D. Iowa 1990); In re Goodson, 130 
B.R. 897 (Bankr. N.D. Okla. 1991).

 Courts have found that the use of funds drives the classification.  See Consumer
United Capital Corporation v. Straughter (In re Straughter), 219 B.R. 672, 681-82 (Bankr. 
E.D. Pa. 1998); In re Funk, 146 B.R. 118 (D.N.J. 1992); In re Booth, 858 F.2d 1051, 1055 (5th 
Cir. 1988); In re Almendinger, 56 B.R. 97, 99 (Bankr. N.D. Ohio 1985). 

Split in authority over meaning of “primarily”

 Most Courts have found that “primarily” means that more than half the dollar amount
of the total debt owed is consumer debt.  See, e.g., In re Kelly, 841 F.2d 908, 913 (9th 
Cir. 1987); In re Stewart, 175 F.3d 796, 808 (10th Cir. 1999).

 More than half the dollar amount of the total indebtedness is consumer debt and the
relative number of consumer debt is higher than that of non-consumer debt.  See, e.g., 
In re Booth, 858 F.2d 1051, 1055 (5th Cir. 1988); In re Johnson, 115 B.R. 159, 162 (Bankr. 
S.D. Ill. 1990); In re Nolan, 140 B.R. 797, 801 (Bankr. D. Colo. 1992).

 In Re Liegey, Case No. 09-00661 (MDF) (Bankr. Ct, MD PA 2009) is an example of a
debtor attempting to take advantage of this distinction.  In Liegey, the debtor had 
debts that were clearly consumer debts, clearly business debts, some that were very 
grey as to whether they were even his debts, and some that the debtor argued were 
business debts (like the portion of his home mortgage he attributed to business debt 
because he used part of the house for his home office) 



PLAN ISSUES: 
INDIVIDUAL CHAPTER 11 VS. CHAPTER 13
TIMING 

 In Chapter 13 cases, timing is a big issue.  The debtor’s plan MUST be filed within 15 days of the filing of the petition for relief or 
the debtor's faces dismissal. See Fed. R. Bankr. P. 3015

 In and Individual Chapter 11 case, there is no statutory deadline for filing the debtor’s plan and disclosure statement

EXCLUSIVITY
 In a Chapter 13 case only the debtor has the right to file a plan
 In a Chapter 11 case, the debtor has the exclusive right to file a plan for the first 120 days.  See 11 U.S.C. § 1121(b).  However, 

any party in interest may file a plan if a trustee has been appointed or if the debtor’s plan has not been accepted by all
impaired classes after 180 days after the order for relief.  See 11 U.S.C. § 1121(c).

PLAN PAYMENTS 
 In a Chapter 13 case, the debtor is required to commence payments not later than 30 days after filing the plan or entry of the

order for relief, whichever is earlier.  See 11 U.S.C. § 1326(a)(1).  Payments are held by the Chapter 13 trustee until plan is 
confirmed.  The duration of payments may not exceed 60 months and, while there is no specified minimum term of payments, 
the debtor is still subject to all remaining provisions of 11 U.S.C. § 1322

 In a Chapter 11 case, the debtor commences payments upon confirmation of the plan and there is no specified time period 
for the duration of the plan unless a creditor objects to the plan evoking 11 U.S.C. § 1129(a)(15).  In that case, the debtor is 
required to make payments for a minimum of 60 months and to allocate all Disposable Monthly Income to payment of 
unsecured creditors.  

PLAN ISSUES (CON’T.)
CLASSIFICATION ISSUES
Chapter 13 debtors are not required to designate classes of claims but if the debtor chooses to do so, 

then each claim in the class must be treated the same.  See 11 U.S.C. § 1322(3). 
Chapter 11 plans must designate classes of claims or interest.  A Chapter 11 plan may place a claim

or interest into a particular class only if the claim is substantially similar to the other claims in the class.  
The only exception is that a plan may designate a separate “administrative convenience” class of 
general unsecured claims.  See 11 U.S.C. § 1122, 1123(a).  In addition, an individual Chapter 11 plan 
must specify any class of claims or interests that is not impaired under the plan and specify the 
treatment of any class of claims or interests that is impaired under the plan.  See 11 U.S.C. § 1123(a)(2), 
(3).

VOTING
 The Chapter 13 plan process has no voting requirement.
 Chapter 11 permits holders of claims or interests to vote to accept or reject the plan.  A class is

deemed to have accepted the plan if holders of 2/3 in number and more than 1/2 in amount vote to
accept the plan.  See 11 U.S.C. § 1126(c).



Confirmation 
HEARING REQUIREMENTS 
In a Chapter 13 case, the Court is required to hold a hearing on confirmation after 28 days notice but

not longer than 45 days after the 341 meeting.  See Fed. R. Bank. P. 2002(b); 11 U.S.C. §1324.
In a Chapter 11 case, the Court is required to hold a hearing on confirmation after 28 days notice.

See Fed. R. Bank. P. 2002(b).

THE DISPOSABLE MONHTLY INCOME REQUIREMENT (“DMI”)
 A Chapter 13 plan may be confirmed over the objection of creditors and the trustee provided the

debtor has committed 100% of the debtor’s DMI to be received during the applicable commitment 
period will be applied to make payments to unsecured creditors only.  See 11 U.S.C. §1325(b)(1)(B).

 In a Chapter 11 case, the debtor’s plan may be confirmed over an unsecured creditor’s objection, if
the debtor distributes to both unsecured and secured creditors, property with a value of at least the 
amount of the individual’s DMI as determined by 11 U.S.C. § 1325(b)(2) for the longer of the 5 year 
period after the first payment is due or the time the plan provides for payments. 11 U.S.C.§1129(a)(15).

CRAM DOWNS
 In a Chapter 13 case, ONLY secured claims can be “crammed down.”  See 11 U.S.C. § 1325(a)(5)(B)
 In a Chapter 11 case, secured and unsecured claims can be crammed down so long as the plan is

“fair and equitable.” See 11 U.S.C. § 1129(b).

The Absolute Priority Rule
11 U.S.C. § 1129(b) bars any junior class of creditors or “equity interest holders” from 
receiving or retaining any estate property or value unless all senior classes have been 
paid in full.  

 11 U.S.C. § 1129(b)(1) provides that a chapter 11 plan may be confirmed over the
objection of a creditor so long as the “plan does not discriminate unfairly, and is fair 
and equitable, with respect to each class of claims or interests that is impaired under, 
and has not accepted, the plan.”

 11 U.S.C. § 1129(b)(2) then provides a non-exhaustive list of requirements to be
considered in determining if the debtor’s plan is “fair and equitable.” 

 However, 11 U.S.C. § 1129(b)(2)(B)(ii) provides that an individual in a chapter 11 case
can a plan can be confirmed over a creditor’s objection, unless that creditor is the 
holder of a DSO, and the debtor may retain property included in the estate under 11 
U.S.C. §1115, which includes property specified under § 541 as well as earnings 
acquired post-petition through the date that the case is dismissed or converted.



The Disclosure Statement 
 A Chapter 13 debtor is not required to file a “Disclosure Statement”

 A Chapter 11 Debtor, even an individual, is required to file a written “Disclosure
Statement” containing “adequate information” calculated to enable a “hypothetical 
investor” to “make an informed judgment about the plan.”  See 11 U.S.C. § 1125(a)

“adequate information” means information of a kind, and in sufficient detail, as far as is reasonably
practicable in light of the nature and history of the debtor and the condition of the debtor’s books and
records, including a discussion of the potential material Federal tax consequences of the plan to the debtor,
any successor to the debtor, and a hypothetical investor typical of the holders of claims or interests in the
case, that would enable such a hypothetical investor of the relevant class to make an informed judgment
about the plan, but adequate information need not include such information about any other possible or
proposed plan and in determining whether a disclosure statement provides adequate information, the court
shall consider the complexity of the case, the benefit of additional information to creditors and other parties
in interest, and the cost of providing additional information.

11 U.S.C. § 1125(a)(1).

EXPEDITING THE PROCESS????
NOTE SO FAST….

For a time, the District of New Jersey practitioners had the benefit of a form combined 
Plan and Disclosure Statement provided on the Court's website. 

Due to certain statutory considerations, specifically, that, while there is statutory authority 
for a combined Plan and Disclosure Statement to be used in Small Business cases, no 
such authority exists for Individual Chapter 11 cases.  Therefore, this form has been 
removed.  

BUT YOU CAN STILL ASK….

A combined Plan and Disclosure Statement could still be used in an individual case, but 
the debtor would need specific permission to use this expedited process.  For now, an 
individual chapter 11 debtor can file a motion requesting authorization and conditional 
approval of the combined Plan and Disclosure Statement.  



Questions / Comments
Thank you for attending this workshop.  We hope you fond it informative and helpful

If you have additional questions or comments, please contact:

Karina Pia Lucid, Esq.
Lucid Law, Debt Relief Attorneys 

3640 Valley Road, 2nd Floor

Liberty Corner, NJ 07938

www.karinalucidlaw.com

klucid@karinalucidlaw.com

(908) 350-7505



The Small Business Reorganization Act 

—Section-By Section Analysis— 

 
Section 1.  Short Title. 
 
Sets forth the short title of the legislation as the “Small Business Reorganization Act.”   
 
Section 2.  Reorganization of Small Business Debtors. 
  

Creates a new subchapter V to chapter 11 designed to address a bankruptcy of a small 
business.  All further references are to the new sections of subchapter V added by the bill. 
 
 § 1181.  Inapplicability of other sections. 
 
Specifies that Bankruptcy Code sections 105(d) (status conferences), 1101(1) (definition of 
debtor in possession), 1104 (appointment of trustee or examiner), 1105 (termination of 
trustee’s appointment), 1106 (duties of trustee and examiner), 1107 (rights, powers, and 
duties of debtor in possession), 1108 (authorization of debtor to operate business), 1115 
(property of the estate), 1116 (duties of trustee or debtor in possession in small business 
cases), 1121 (who may file a plan), 1123(a)(8) (relating to individual debtors’ payments of 
earnings from personal services), 1123(c) (relating to individual debtors and the use, sale, 
or lease of exempt property), 1127 (modification of the plan), 1129(a)(15) (relating to 
cramdown of unsecured creditors by individual debtors) 1129(b) (relating to cramdown 
generally), 1129(c) (prohibiting the confirmation of multiple plans), 1129(e) (relating to a 
traditional small business case), and 1141(d)(5) (relating to discharge for an individual 
debtor) do not apply in a subchapter V case.  
 
 § 1182.  Definitions. 
 
Defines debtor as a small business debtor and debtor in possession as the debtor unless 
removed for cause pursuant to section 1185(a) of subchapter V. 
 
 § 1183.  Trustee. 
 
Subsection (a) provides that if the United States trustee has appointed a standing trustee, 
that individual shall serve as a trustee in a subchapter V case.  If there is no standing 
trustee, the United States trustee shall appoint 1 disinterested person to serve as the 
trustee in the case.  
 
Subsection (b) sets forth the duties of the trustee which include the following: 
 

 Pursuant to paragraphs (2), (5), (6), (7), and (9) of section 704(a) of the Bankruptcy 
Code: be accountable for all property received; examine proofs of claims and object 
to the allowance of any claim that is improper; if advisable, oppose the discharge of 
the debtor; furnish such information concerning the estate and the estate’s 
administration as necessary; and make a final report and file a final account of the 
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administration of the estate with the court and the United States Trustee; 
 

 Pursuant to paragraphs (3), (4), and (7) of section 1106(a) of the Bankruptcy Code: 
investigate the acts, conduct, assets, liabilities, and financial condition of the debtor, 
the operation of the debtor’s business and the desirability of the continuance of such 
business, and any other matter relevant to the case or the formulation of a plan; file 
a statement of any investigation conducted, including anything related to fraud, 
dishonesty, incompetence, misconduct, mismanagement, or irregularity in the 
management of the debtor’s affairs and transmit a copy or a summary to any 
creditors’ committee or equity security holders’ committee, to any indenture 
trustee, and to such other entity as the court designates; and after confirmation of a 
plan, file such reports as are necessary or as the court orders; 

 
 Appear and be heard at the status conference and any hearing concerning: the value 

of property subject to a lien; confirmation of a plan; modification of a plan after 
confirmation; or the sale of property of the estate; 

 
 Ensure the debtor makes timely payments required by a plan; 

 
 If the debtor ceases to be a debtor in possession, file periodic operating reports 

under section 704(a)(8) of the Bankruptcy Code and pursuant to paragraphs (1), 
(2), and (6) of section 521(a)(1) of the Bankruptcy Code, perform various duties of 
the trustee under section 704(a) of the Bankruptcy Code, file the list of creditors and 
schedules and statements, file any necessary tax returns, and operate the business 
of the debtor; 

 
 If there is a claim for a domestic support obligation with respect to the debtor, 

perform the duties specified in section 704(c) of the Bankruptcy Code; and 

 
 Facilitate the development of a consensual plan.  

 
Subsection (c)(1) provides that if a consensual plan is confirmed, the service of the trustee 
shall terminate upon substantial consummation of the plan.  The United States trustee may 
seek to reappoint the trustee as needed.  
 
Subsection (c)(2) requires notice of substantial consummation of the plan be given to the 
trustee, the United States trustee, and all parties in interest, no later than 14 days after 
substantial confirmation has occurred.  
 
 § 1184.  Rights and powers of a debtor in possession. 
 
Provides the debtor in possession with all the rights and powers of a trustee, including 
operating the business of the debtor, other than the right to compensation under section 
330 of the Bankruptcy Code and the duties specified in paragraphs (2) (file the list of 
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creditors and schedules and statements), (3) (investigate the debtor), and (4) (file a 
statement of any investigation) of section 1106(a) of the Bankruptcy Code, of a trustee. 
 
 § 1185.  Removal of debtor in possession. 
 
Subsection (a) allows a party in interest to seek removal of the debtor in possession for 
cause, including fraud, dishonesty, incompetence, or gross mismanagement of the affairs of 
the debtor, either before or after the date of commencement of the case, or for failure to 
perform the obligations of the debtor under a plan confirmed under subchapter V. 
 
Subsection (b) allows a party in interest to seek reinstatement of the debtor in possession.  
 
 § 1186.  Property of the estate. 
 
Subsection (a) provides that in addition to property set forth under section 541 of the 
Bankruptcy Code, property of the estate also includes property the debtor acquires, and 
earnings for services performed by the debtor, after the commencement of the case but 
before the case is closed, dismissed, or converted to a case under chapter 7, 12, or 13.  

 
Subsection (b) provides that the debtor shall remain in possession of all property of the 
estate unless the debtor is removed under section 1185 of subchapter V or as provided in a 
confirmed plan or an order confirming a plan.  
 
 § 1187.  Duties and reporting requirements of debtors. 
 
Subsection (a) requires that the debtor file the most recent balance sheet, statement of 
operations, cash-flow statement, and Federal income tax return or a statement made under 
penalty of perjury that no balance sheet, statement of operations, or cash-flow statement 
has been prepared and no Federal tax return has been filed. 
 
Subsection (b) requires the debtor to: comply with the financial reporting requirements of 
section 308 of the Bankruptcy Code; attend meetings scheduled by the court or the United 
States trustee, including initial debtor interviews, scheduling conferences, and meetings of 
creditors convened under section 341 of the Bankruptcy Code; timely file all schedules and 
statements of financial affairs, file all postpetition financial and other reports required by 
the Federal Rules of Bankruptcy Procedure or by local rule of the district court; maintain 
insurance customary and appropriate to the industry; timely file tax returns and other 
required government filings and timely pay all taxes entitled to administrative expense 
priority except those being contested by appropriate proceedings being diligently 
prosecuted; and allow the United States trustee to inspect the debtor’s business premises, 
books, and records. 
 
Subsection (c) provides that if the court orders that the disclosure statement requirement 
under section 1225 of the Bankruptcy Code applies, then section 1125(f) shall also apply, 
allowing the debtor to use the plan as the disclosure statement, submit a plan based on a 
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standard form, and have a disclosure statement conditionally approved subject to final 
approval at a combined disclosure statement/plan confirmation hearing.   
 
 § 1188.  Status conference. 
 
Subsection (a) provides that the court should hold a status conference not later than 60 
days after the order for relief is granted in the case.  

 
Subsection (b) allows the court to extend the 60 day deadline based on circumstances for 
which the debtor should not justly be held accountable.  

 
Subsection (c) requires the debtor to file a report detailing the debtor’s efforts to attain a 
consensual plan of reorganization not later than 14 days prior to the status conference.  
 
 § 1189.  Filing of the plan. 
 
Subsection (a) provides that only a debtor may file a plan. 

 
Subsection (b) provides that the debtor shall file the plan not later than 90 days after the 
order for relief is entered in the case.  The court may extend the 90 day deadline based on 
circumstances for which the debtor should not justly be held accountable.  
 

§ 1190.  Contents of plan. 
 

Subsection (1) requires that a plan include a brief history of the business operations of the 
debtor; a liquidation analysis; and projections with respect to the ability of the debtor to 
make payments under the proposed plan. 
 
Subsection (2) requires that plan provide that all future earnings of the debtor, or such 
portion as necessary under the plan, be placed under the supervision and control of the 
trustee.  
 
Subsection (3) allows the debtor to modify the rights of a secured creditor, including a 
secured creditor with a claim against principal residence of the debtor if the original value 
received from the creditor was not used to purchase the residence, but was used primarily 
in connection with small business.  
 
 § 1191.  Confirmation of plan. 
 
Subsection (a) provides that a plan may be confirmed if all the requirements of section 
1129(a) of the Bankruptcy Code are met, other than paragraph (15), which applies to 
individuals.  
 
Subsection (b) allows a plan to be confirmed without an impaired accepted class of 
creditors or over an objecting class of creditors (“cramdown”), provided that all the other 
requirements of section 1129(a) of the Bankruptcy Code are met, and the plan does not 
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discriminate unfairly, and is fair and equitable with respect to each impaired class of claims 
or interests that has not accepted the plan 

 
Subsection (c) provides that for a plan to be fair and equitable with respect to each class of 
claims or interest, it must include the following requirements: satisfy section 
1129(b)(2)(A) of the Bankruptcy Code, which sets forth the standard for a fair and 
equitable treatment of a dissenting class of secured creditors; provide that all the projected 
disposable income (defined below) of the debtor to be received in the 3-year period, or 
such longer period not to exceed 5 years as the court may fix, will be applied to make 
payments under the plan or the value of property to be distributed or the value of the 
property to be distributed under the plan in the 3-year period, or such longer period not to 
exceed 5 years as the court may fix, is not less than the projected disposable income of the 
debtor; provide that the debtor will, or there is a reasonable likelihood that the debtor will, 
be able to make all payments under the plan; and contain appropriate remedies in the 
event payments are not made, which may include the liquidation of nonexempt assets.  
 
Subsection (d) defines disposable income as the income that is received by the debtor and 
that is not reasonably necessary to be expended for: the maintenance or support of the 
debtor or a dependent of the debtor; a domestic support obligation that first becomes 
payable after the commencement of the case; or for the payment of expenditures necessary 
for the continuation, preservation, or operation of the business of the debtor. 
 
 § 1192.  Discharge. 
 
Provides that if a plan is confirmed under section 1191(b) of subchapter V, the debtor is 
entitled to a discharge as soon as practicable after completion by the debtor of all payments 
due within the first 3 years of the plan, or such longer period not to exceed 5 years as the 
court may fix, unless the court approves a written waiver of discharge.  The discharge does 
not apply to debts where the last payment is due after the first 3 years of the plan, or such 
other time not to exceed 5 years fixed by the court, or debts specified under section 523(a) 
of the Bankruptcy Code.  
 
 § 1193.  Modification of plan. 
 
Subsection (a) allows the debtor to modify the plan prior to confirmation, if the plan 
continues to meet the requirements of Bankruptcy Code sections 1122 (classification of 
claims or interests) and 1123 (contents of a plan), with the exception of subsection (a)(8) 
of section 1123 (relating to individuals).  
 
Subsection (b) allows the debtor to modify a plan confirmed under section 1191(a) of 
subchapter V before substantial consummation if the plan continues to meet the 
requirements of Bankruptcy Code sections 1122 (classification of claims or interests) and 
1123 (contents of a plan), with the exception of subsection (a)(8) of section 1123 (relating 
to individuals).  Circumstances must warrant the modification and the modification must 
be approved by the court under section 1191(a) of subchapter V.  
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Subsection (c) allows the debtor to modify a plan confirmed under section 1191(b) of 
subchapter V at any time within 3 years, or such longer time not to exceed 5 years, as fixed 
by the court, if the plan continues to meet the requirements under section 1191(b). 
Circumstances must warrant the modification and the modification must be approved by 
the court under section 1191(b) of subchapter V. 
 
Subsection (d) provides that if a plan has been confirmed under section 1191(a) of 
subchapter V, any holder of a claim or interest that has accepted or rejected the plan is 
deemed to have accepted or rejected, as the case may be, the plan as modified, unless, 
within the time fixed by the court, such holder changes the previous acceptance or 
rejection of the holder.  
 
 § 1194.  Payments. 
 
Subsection (a) provides that the trustee shall retain all payments and funds until a plan is 
confirmed and then distribute such payments and funds in accordance with the plan.  If a 
plan is not confirmed, the trustee shall return any payments and funds to the debtor after 
deducting any unpaid administrative claims under section 503(b) of the Bankruptcy Code, 
any adequate protection payments due to a secured creditor, and any fees owed to the 
trustee.   
 
Subsection (b) provides that if a plan is confirmed through cramdown, the trustee shall 
distribute payments and funds in accordance with the plan.  
 
Subsection (c) allows the trustee to make an adequate protection payment to a secured 
creditor after notice and a hearing.  
 
 § 1195.  Transactions with professionals. 
 
Does not disqualify a professional from being retained by the debtor solely because that 
person holds a claim of less than $10,000 against the debtor that arose prior to 
commencement of the case.  
 
Section 3.  Preferences; Venue of Certain Proceedings. 
  

Subsection (a) requires that any preference action brought by a trustee must be based on 
reasonable due diligence in the circumstances of the case and take into account a party’s 
known or reasonably knowable affirmative defenses under section 547(c) of the 
Bankruptcy Code.  
 
Subsection (b) changes the amount of the small claims venue provision in section 1409(b) 
of title 28, which requires the commencement of a recovery proceeding for a debt 
(excluding a consumer debt) less than $10,000 be brought in the district court for the 
district in which the defendant resides, be increased to $25,000.  
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Section 4.  Conforming Amendments. 
  

Makes several technical and conforming amendments. 
 
Section 5.  Effective Date. 
  

Provides that the effective date will be 180 days after enactment.  
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To amend chapter 11 of title 11, United States Code, to address 
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bill; which was read twice and referred to the Committee on 
llllllllll 

A BILL 
To amend chapter 11 of title 11, United States Code, to 

address reorganization of small businesses, and for other 
purposes. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Small Business Reor-4

ganization Act of 2019’’. 5

SEC. 2. REORGANIZATION OF SMALL BUSINESS DEBTORS. 6

(a) IN GENERAL.—Chapter 11 of title 11, United 7

States Code, is amended by adding at the end the fol-8

lowing: 9
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‘‘SUBCHAPTER V—SMALL BUSINESS DEBTOR 1

REORGANIZATION 2

‘‘§ 1181. Inapplicability of other sections 3

‘‘(a) IN GENERAL.—Sections 105(d), 1101(1), 1104, 4

1105, 1106, 1107, 1108, 1115, 1116, 1121, 1123(a)(8), 5

1123(c), 1127, 1129(a)(15), 1129(b), 1129(c), 1129(e) 6

and 1141(d)(5) of this title do not apply in a case under 7

this subchapter. 8

‘‘(b) COURT AUTHORITY.—Unless the court for cause 9

orders otherwise, paragraphs (1), (2), and (4) of section 10

1102(a) and sections 1102(b), 1103, and 1125 of this title 11

do not apply in a case under this subchapter. 12

‘‘(c) SPECIAL RULE FOR DISCHARGE.—If a plan is 13

confirmed under section 1191(b) of this title, section 14

1141(d) of this title shall not apply, except as provided 15

in section 1192 of this title. 16

‘‘§ 1182. Definitions 17

‘‘In this subchapter: 18

‘‘(1) DEBTOR.—The term ‘debtor’ means a 19

small business debtor. 20

‘‘(2) DEBTOR IN POSSESSION.—The term ‘debt-21

or in possession’ means the debtor, unless removed 22

as debtor in possession under section 1185(a) of this 23

title. 24
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‘‘§ 1183. Trustee 1

‘‘(a) IN GENERAL.—If the United States trustee has 2

appointed an individual under section 586(b) of title 28 3

to serve as standing trustee in cases under this sub-4

chapter, and if such individual qualifies as a trustee under 5

section 322 of this title, then that individual shall serve 6

as trustee in any case under this subchapter. Otherwise, 7

the United States trustee shall appoint 1 disinterested 8

person to serve as trustee in the case or the United States 9

trustee may serve as trustee in the case, as necessary. 10

‘‘(b) DUTIES.—The trustee shall— 11

‘‘(1) perform the duties specified in paragraphs 12

(2), (5), (6), (7), and (9) of section 704(a) of this 13

title; 14

‘‘(2) perform the duties specified in paragraphs 15

(3), (4), and (7) of section 1106(a) of this title, if 16

the court, for cause and on request of a party in in-17

terest, the trustee, or the United States trustee, so 18

orders; 19

‘‘(3) appear and be heard at the status con-20

ference under section 1188 of this title and any 21

hearing that concerns— 22

‘‘(A) the value of property subject to a 23

lien; 24

‘‘(B) confirmation of a plan filed under 25

this subchapter; 26
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‘‘(C) modification of the plan after con-1

firmation; or 2

‘‘(D) the sale of property of the estate; 3

‘‘(4) ensure that the debtor commences making 4

timely payments required by a plan confirmed under 5

this subchapter; 6

‘‘(5) if the debtor ceases to be a debtor in pos-7

session, perform the duties specified in section 8

704(a)(8) and paragraphs (1), (2), and (6) of sec-9

tion 1106(a) of this title, including operating the 10

business of the debtor; 11

‘‘(6) if there is a claim for a domestic support 12

obligation with respect to the debtor, perform the 13

duties specified in section 704(c) of this title; and 14

‘‘(7) facilitate the development of a consensual 15

plan of reorganization. 16

‘‘(c) TERMINATION OF TRUSTEE SERVICE.— 17

‘‘(1) IN GENERAL.—If the plan of the debtor is 18

confirmed under section 1191(a) of this title, the 19

service of the trustee in the case shall terminate 20

when the plan has been substantially consummated, 21

except that the United States trustee may reappoint 22

a trustee as needed for performance of duties under 23

subsection (b)(3)(C) of this section and section 24

1185(a) of this title. 25
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‘‘(2) SERVICE OF NOTICE OF SUBSTANTIAL 1

CONSUMMATION.—Not later than 14 days after the 2

plan of the debtor is substantially consummated, the 3

debtor shall file with the court and serve on the 4

trustee, the United States trustee, and all parties in 5

interest notice of such substantial consummation. 6

‘‘§ 1184. Rights and powers of a debtor in possession 7

‘‘Subject to such limitations or conditions as the 8

court may prescribe, a debtor in possession shall have all 9

the rights, other than the right to compensation under sec-10

tion 330 of this title, and powers, and shall perform all 11

functions and duties, except the duties specified in para-12

graphs (2), (3), and (4) of section 1106(a) of this title, 13

of a trustee serving in a case under this chapter, including 14

operating the business of the debtor. 15

‘‘§ 1185. Removal of debtor in possession 16

‘‘(a) IN GENERAL.—On request of a party in interest, 17

and after notice and a hearing, the court shall order that 18

the debtor shall not be a debtor in possession for cause, 19

including fraud, dishonesty, incompetence, or gross mis-20

management of the affairs of the debtor, either before or 21

after the date of commencement of the case, or for failure 22

to perform the obligations of the debtor under a plan con-23

firmed under this subchapter. 24



6 

LEW19092 S.L.C. 

‘‘(b) REINSTATEMENT.—On request of a party in in-1

terest, and after notice and a hearing, the court may rein-2

state the debtor in possession. 3

‘‘§ 1186. Property of the estate 4

‘‘(a) INCLUSIONS.—If a plan is confirmed under sec-5

tion 1191(b) of this title, property of the estate includes, 6

in addition to the property specified in section 541 of this 7

title— 8

‘‘(1) all property of the kind specified in that 9

section that the debtor acquires after the date of 10

commencement of the case but before the case is 11

closed, dismissed, or converted to a case under chap-12

ter 7, 12, or 13 of this title, whichever occurs first; 13

and 14

‘‘(2) earnings from services performed by the 15

debtor after the date of commencement of the case 16

but before the case is closed, dismissed, or converted 17

to a case under chapter 7, 12, or 13 of this title, 18

whichever occurs first. 19

‘‘(b) DEBTOR REMAINING IN POSSESSION.—Except 20

as provided in section 1185 of this title, a plan confirmed 21

under this subchapter, or an order confirming a plan 22

under this subchapter, the debtor shall remain in posses-23

sion of all property of the estate. 24
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‘‘§ 1187. Duties and reporting requirements of debt-1

ors 2

‘‘(a) FILING REQUIREMENTS.—Upon electing to be 3

a debtor under this subchapter, the debtor shall file the 4

documents required by subparagraphs (A) and (B) of sec-5

tion 1116(1) of this title. 6

‘‘(b) OTHER APPLICABLE PROVISIONS.—A debtor, in 7

addition to the duties provided in this title and as other-8

wise required by law, shall comply with the requirements 9

of section 308 and paragraphs (2), (3), (4), (5), (6), and 10

(7) of section 1116 of this title. 11

‘‘(c) SEPARATE DISCLOSURE STATEMENT EXEMP-12

TION.—If the court orders under section 1181(b) of this 13

title that section 1125 of this title applies, section 1125(f) 14

of this title shall apply. 15

‘‘§ 1188. Status conference 16

‘‘(a) IN GENERAL.—Except as provided in subsection 17

(b), not later than 60 days after the entry of the order 18

for relief under this chapter, the court shall hold a status 19

conference to further the expeditious and economical reso-20

lution of a case under this subchapter. 21

‘‘(b) EXCEPTION.—The court may extend the period 22

of time for holding a status conference under subsection 23

(a) if the need for an extension is attributable to cir-24

cumstances for which the debtor should not justly be held 25

accountable. 26
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‘‘(c) REPORT.—Not later than 14 days before the 1

date of the status conference under subsection (a), the 2

debtor shall file with the court and serve on the trustee 3

and all parties in interest a report that details the efforts 4

the debtor has undertaken and will undertake to attain 5

a consensual plan of reorganization. 6

‘‘§ 1189. Filing of the plan 7

‘‘(a) WHO MAY FILE A PLAN.—Only the debtor may 8

file a plan under this subchapter. 9

‘‘(b) DEADLINE.—The debtor shall file a plan not 10

later than 90 days after the order for relief under this 11

chapter, except that the court may extend the period if 12

the need for the extension is attributable to circumstances 13

for which the debtor should not justly be held accountable. 14

‘‘§ 1190. Contents of plan 15

‘‘A plan filed under this subchapter— 16

‘‘(1) shall include— 17

‘‘(A) a brief history of the business oper-18

ations of the debtor; 19

‘‘(B) a liquidation analysis; and 20

‘‘(C) projections with respect to the ability 21

of the debtor to make payments under the pro-22

posed plan of reorganization; 23

‘‘(2) shall provide for the submission of all or 24

such portion of the future earnings or other future 25
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income of the debtor to the supervision and control 1

of the trustee as is necessary for the execution of the 2

plan; and 3

‘‘(3) notwithstanding section 1123(b)(5) of this 4

title, may modify the rights of the holder of a claim 5

secured only by a security interest in real property 6

that is the principal residence of the debtor if the 7

new value received in connection with the granting 8

of the security interest was— 9

‘‘(A) not used primarily to acquire the real 10

property; and 11

‘‘(B) used primarily in connection with the 12

small business of the debtor. 13

‘‘§ 1191. Confirmation of plan 14

‘‘(a) TERMS.—The court shall confirm a plan under 15

this subchapter only if all of the requirements of section 16

1129(a), other than paragraph (15) of that section, of this 17

title are met. 18

‘‘(b) EXCEPTION.—Notwithstanding section 510(a) 19

of this title, if all of the applicable requirements of section 20

1129(a) of this title, other than paragraphs (8), (10), and 21

(15) of that section, are met with respect to a plan, the 22

court, on request of the debtor, shall confirm the plan not-23

withstanding the requirements of such paragraphs if the 24

plan does not discriminate unfairly, and is fair and equi-25
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table, with respect to each class of claims or interests that 1

is impaired under, and has not accepted, the plan. 2

‘‘(c) RULE OF CONSTRUCTION.—For purposes of this 3

section, the condition that a plan be fair and equitable 4

with respect to each class of claims or interests includes 5

the following requirements: 6

‘‘(1) With respect to a class of secured claims, 7

the plan meets the requirements of section 8

1129(b)(2)(A) of this title. 9

‘‘(2) As of the effective date of the plan— 10

‘‘(A) the plan provides that all of the pro-11

jected disposable income of the debtor to be re-12

ceived in the 3-year period, or such longer pe-13

riod not to exceed 5 years as the court may fix, 14

beginning on the date that the first payment is 15

due under the plan will be applied to make pay-16

ments under the plan; or 17

‘‘(B) the value of the property to be dis-18

tributed under the plan in the 3-year period, or 19

such longer period not to exceed 5 years as the 20

court may fix, beginning on the date on which 21

the first distribution is due under the plan is 22

not less than the projected disposable income of 23

the debtor. 24
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‘‘(3)(A)(i) The debtor will be able to make all 1

payments under the plan; or 2

‘‘(ii) there is a reasonable likelihood that the 3

debtor will be able to make all payments under the 4

plan; and 5

‘‘(B) the plan provides appropriate remedies, which 6

may include the liquidation of nonexempt assets, to pro-7

tect the holders of claims or interests in the event that 8

the payments are not made. 9

‘‘(d) DISPOSABLE INCOME.—For purposes of this 10

section, the term ‘disposable income’ means the income 11

that is received by the debtor and that is not reasonably 12

necessary to be expended— 13

‘‘(1) for— 14

‘‘(A) the maintenance or support of the 15

debtor or a dependent of the debtor; or 16

‘‘(B) a domestic support obligation that 17

first becomes payable after the date of the filing 18

of the petition; or 19

‘‘(2) for the payment of expenditures necessary 20

for the continuation, preservation, or operation of 21

the business of the debtor. 22

‘‘(e) SPECIAL RULE.—Notwithstanding section 23

1129(a)(9)(A) of this title, a plan that provides for the 24

payment through the plan of a claim of a kind specified 25
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in paragraph (2) or (3) of section 507(a) of this title may 1

be confirmed under subsection (b) of this section. 2

‘‘§ 1192. Discharge 3

‘‘If the plan of the debtor is confirmed under section 4

1191(b) of this title, as soon as practicable after comple-5

tion by the debtor of all payments due within the first 6

3 years of the plan, or such longer period not to exceed 7

5 years as the court may fix, unless the court approves 8

a written waiver of discharge executed by the debtor after 9

the order for relief under this chapter, the court shall 10

grant the debtor a discharge of all debts provided in sec-11

tion 1141(d)(1)(A) of this title, and all other debts allowed 12

under section 503 of this title and provided for in the plan, 13

except any debt— 14

‘‘(1) on which the last payment is due after the 15

first 3 years of the plan, or such other time not to 16

exceed 5 years fixed by the court; or 17

‘‘(2) of the kind specified in section 523(a) of 18

this title. 19

‘‘§ 1193. Modification of plan 20

‘‘(a) MODIFICATION BEFORE CONFIRMATION.—The 21

debtor may modify a plan at any time before confirmation, 22

but may not modify the plan so that the plan as modified 23

fails to meet the requirements of sections 1122 and 1123 24

of this title, with the exception of subsection (a)(8) of such 25



13 

LEW19092 S.L.C. 

section 1123. After the modification is filed with the court, 1

the plan as modified becomes the plan. 2

‘‘(b) MODIFICATION AFTER CONFIRMATION.—If a 3

plan has been confirmed under section 1191(a) of this 4

title, the debtor may modify the plan at any time after 5

confirmation of the plan and before substantial con-6

summation of the plan, but may not modify the plan so 7

that the plan as modified fails to meet the requirements 8

of sections 1122 and 1123 of this title, with the exception 9

of subsection (a)(8) of such section 1123. The plan, as 10

modified under this subsection, becomes the plan only if 11

circumstances warrant the modification and the court, 12

after notice and a hearing, confirms the plan as modified 13

under section 1191(a) of this title. 14

‘‘(c) CERTAIN OTHER MODIFICATIONS.—If a plan 15

has been confirmed under section 1191(b) of this title, the 16

debtor may modify the plan at any time within 3 years, 17

or such longer time not to exceed 5 years, as fixed by the 18

court, but may not modify the plan so that the plan as 19

modified fails to meet the requirements of section 1191(b) 20

of this title. The plan as modified under this subsection 21

becomes the plan only if circumstances warrant such 22

modification and the court, after notice and a hearing, 23

confirms such plan, as modified, under section 1191(b) of 24

this title. 25
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‘‘(d) HOLDERS OF A CLAIM OR INTEREST.—If a plan 1

has been confirmed under section 1191(a) of this title, any 2

holder of a claim or interest that has accepted or rejected 3

the plan is deemed to have accepted or rejected, as the 4

case may be, the plan as modified, unless, within the time 5

fixed by the court, such holder changes the previous ac-6

ceptance or rejection of the holder. 7

‘‘§ 1194. Payments 8

‘‘(a) RETENTION AND DISTRIBUTION BY TRUST-9

EE.—Payments and funds received by the trustee shall be 10

retained by the trustee until confirmation or denial of con-11

firmation of a plan. If a plan is confirmed, the trustee 12

shall distribute any such payment in accordance with the 13

plan. If a plan is not confirmed, the trustee shall return 14

any such payments to the debtor after deducting— 15

‘‘(1) any unpaid claim allowed under section 16

503(b) of this title; 17

‘‘(2) any payment made for the purpose of pro-18

viding adequate protection of an interest in property 19

due to the holder of a secured claim; and 20

‘‘(3) any fee owing to the trustee. 21

‘‘(b) OTHER PLANS.—If a plan is confirmed under 22

section 1191(b) of this title, except as otherwise provided 23

in the plan or in the order confirming the plan, the trustee 24

shall make payments to creditors under the plan. 25
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‘‘(c) PAYMENTS PRIOR TO CONFIRMATION.—Prior to 1

confirmation of a plan, the court, after notice and a hear-2

ing, may authorize the trustee to make payments to the 3

holder of a secured claim for the purpose of providing ade-4

quate protection of an interest in property. 5

‘‘§ 1195. Transactions with professionals 6

‘‘Notwithstanding section 327(a) of this title, a per-7

son is not disqualified for employment under section 327 8

of this title, by a debtor solely because that person holds 9

a claim of less than $10,000 that arose prior to com-10

mencement of the case.’’. 11

(b) CLERICAL AMENDMENT.—The table of sub-12

chapters at the beginning of chapter 11 of title 11, United 13

States Code, is amended by adding at the end the fol-14

lowing: 15
‘‘SUBCHAPTER V—SMALL BUSINESS DEBTOR REORGANIZATION 

‘‘1181. Inapplicability of other sections. 
‘‘1182. Definitions. 
‘‘1183. Trustee. 
‘‘1184. Rights and powers of a debtor in possession. 
‘‘1185. Removal of debtor in possession. 
‘‘1186. Property of the estate. 
‘‘1187. Duties and reporting requirements of debtors. 
‘‘1188. Status conference. 
‘‘1189. Filing of the plan. 
‘‘1190. Contents of plan. 
‘‘1191. Confirmation of plan. 
‘‘1192. Discharge. 
‘‘1193. Modification of plan. 
‘‘1194. Payments. 
‘‘1195. Transactions with professionals.’’. 
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SEC. 3. PREFERENCES; VENUE OF CERTAIN PROCEEDINGS. 1

(a) PREFERENCES.—Section 547(b) of title 11, 2

United States Code, is amended by inserting ‘‘, based on 3

reasonable due diligence in the circumstances of the case 4

and taking into account a party’s known or reasonably 5

knowable affirmative defenses under subsection (c),’’ after 6

‘‘may’’. 7

(b) VENUE OF CERTAIN PROCEEDINGS.—Section 8

1409(b) of title 28, United States Code, is amended by 9

striking ‘‘$10,000’’ and inserting ‘‘$25,000’’. 10

SEC. 4. CONFORMING AMENDMENTS. 11

(a) TITLE 11.—Title 11, United States Code, is 12

amended— 13

(1) in section 101— 14

(A) in paragraph (51C), by inserting ‘‘and 15

has not elected that subchapter V of chapter 11 16

of this title shall apply’’ after ‘‘is a small busi-17

ness debtor’’; and 18

(B) in paragraph (51D)— 19

(i) in subparagraph (A)— 20

(I) by striking ‘‘or operating real 21

property or activities incidental there-22

to’’ and inserting ‘‘single asset real 23

estate’’; and 24

(II) by striking ‘‘for a case in 25

which’’ and all that follows and insert-26
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ing ‘‘not less than 50 percent of which 1

arose from the commercial or business 2

activities of the debtor; and’’; and 3

(ii) in subparagraph (B)— 4

(I) by striking the period at the 5

end and inserting a semicolon; 6

(II) by striking ‘‘does not include 7

any member’’ and inserting the fol-8

lowing: ‘‘does not include— 9

‘‘(i) any member’’; and 10

(III) by adding at the end the 11

following: 12

‘‘(ii) any debtor that is a corporation 13

subject to the reporting requirements 14

under section 13 or 15(d) of the Securities 15

Exchange Act of 1934 (15 U.S.C. 78m, 16

78o(d)); or 17

‘‘(iii) any corporation that— 18

‘‘(I) is subject to the reporting 19

requirements under section 13 or 20

15(d) of the Securities Exchange Act 21

of 1934 (15 U.S.C. 78m, 78o(d)); and 22

‘‘(II) is an affiliate of a debtor.’’; 23

(2) in section 103— 24
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(A) by redesignating subsections (i) 1

through (k) as subsections (j) through (l), re-2

spectively; and 3

(B) by inserting after subsection (h) the 4

following: 5

‘‘(i) Subchapter V of chapter 11 of this title applies 6

only in a case under chapter 11 in which a small business 7

debtor elects that subchapter V of chapter 11 shall 8

apply.’’; 9

(3) in section 322(a), by inserting ‘‘1183,’’ 10

after ‘‘1163,’’; 11

(4) in section 326— 12

(A) in subsection (a), by inserting ‘‘, other 13

than a case under subchapter V of chapter 11,’’ 14

after ‘‘7 or 11’’; and 15

(B) in subsection (b), by inserting ‘‘sub-16

chapter V of chapter 11 or’’ after ‘‘In a case 17

under’’; 18

(5) in section 347— 19

(A) in subsection (a)— 20

(i) by inserting ‘‘1194,’’ after ‘‘726,’’; 21

and 22

(ii) by inserting ‘‘subchapter V of 23

chapter 11,’’ after ‘‘chapter 7,’’; and 24
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(B) in subsection (b), by inserting ‘‘1194,’’ 1

after ‘‘1173,’’; 2

(6) in section 363(c)(1), by inserting ‘‘1183, 3

1184,’’ after ‘‘1108,’’; 4

(7) in section 364(a), by inserting ‘‘1183, 5

1184,’’ after ‘‘1108,’’; 6

(8) in section 523(a), in the matter preceding 7

paragraph (1), by inserting ‘‘1192,’’ after ‘‘1141,’’; 8

(9) in section 524— 9

(A) in subsection (a)— 10

(i) in paragraph (1), by inserting 11

‘‘1192,’’ after ‘‘1141,’’; and 12

(ii) in paragraph (3), by inserting 13

‘‘1192,’’ after ‘‘523,’’; 14

(B) in subsection (c)(1), by inserting 15

‘‘1192,’’ after ‘‘1141,’’; and 16

(C) in subsection (d), by inserting ‘‘1192,’’ 17

after ‘‘1141,’’; 18

(10) in section 557(d)(3), by inserting ‘‘1183,’’ 19

after ‘‘1104,’’; 20

(11) in section 1102(a), by striking paragraph 21

(3) and inserting the following: 22

‘‘(3) Unless the court for cause orders other-23

wise, a committee of creditors may not be appointed 24
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in a small business case or a case under subchapter 1

V of this chapter.’’; and 2

(12) in section 1146(a), by inserting ‘‘or 1191’’ 3

after ‘‘1129’’. 4

(b) TITLE 28.—Title 28 United States Code, is 5

amended— 6

(1) in section 586— 7

(A) in subsection (a)(3), by inserting ‘‘(in-8

cluding subchapter V of chapter 11)’’ after ‘‘7, 9

11’’; 10

(B) in subsection (b), by inserting ‘‘sub-11

chapter V of chapter 11 or’’ after ‘‘cases 12

under’’; 13

(C) in subsection (d)(1), by inserting ‘‘sub-14

chapter V of chapter 11 or’’ after ‘‘cases 15

under’’ each place that term appears; and 16

(D) in subsection (e)— 17

(i) in paragraph (1), by inserting 18

‘‘subchapter V of chapter 11 or’’ after 19

‘‘cases under’’; 20

(ii) in paragraph (2), by inserting 21

‘‘subchapter V of chapter 11 or’’ after 22

‘‘cases under’’ each place that term ap-23

pears; and 24
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(iii) by adding at the end the fol-1

lowing: 2

‘‘(5) In the event that the services of the trustee in 3

a case under subchapter V of chapter 11 of title 11 are 4

terminated by dismissal or conversion of the case, or upon 5

substantial consummation of a plan under section 6

1183(c)(1) of that title, the court shall award compensa-7

tion to the trustee consistent with services performed by 8

the trustee and the limits on the compensation of the 9

trustee established pursuant to paragraph (1) of this sub-10

section.’’; 11

(2) in section 589b— 12

(A) in subsection (a)(1), by inserting ‘‘sub-13

chapter V of chapter 11 and’’ after ‘‘cases 14

under’’; and 15

(B) in subsection (d)— 16

(i) in the matter preceding paragraph 17

(1), by inserting ‘‘subchapter V of chapter 18

11 and’’ after ‘‘trustees under’’; and 19

(ii) in the undesignated matter fol-20

lowing paragraph (8), by inserting ‘‘sub-21

chapter V of chapter 11 and’’ after ‘‘cases 22

under’’; and 23
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(3) in section 1930(a)(6)(A), by inserting ‘‘, 1

other than under subchapter V,’’ after ‘‘chapter 11 2

of title 11’’. 3

SEC. 5. EFFECTIVE DATE. 4

This Act and the amendments made by this Act shall 5

take effect 180 days after the date of enactment of this 6

Act. 7



The Small Business Reorganization Act 
Increasing the Ability of a Small Business to Successful Restructure 

 
The Small Business Reorganization Act (SBRA) will streamline existing bankruptcy procedures and provide 
new tools to increase a small business’ ability to achieve a successful restructuring.  
 
In many respects, Chapter 11 was designed for administering complex business reorganizations involving 
multi-million dollar companies.  Despite containing several provisions specifically focused on small 
business debtors, there has been a significant amount research and studies showing that Chapter 11 may 
still create difficulties for small businesses, including high costs, monitoring deficits, and procedural 
roadblocks.  The SBRA will add a new subchapter V to Chapter 11 to address these issues, leading to more 
successful restructurings, reducing liquidations, and increasing recoveries to creditors. 
 

 Increases the Debtors’ Ability to Negotiate a Successful Reorganization and Retain Control of 
the Business.  

o Compared to Chapter 11, the SBRA provides that only the small business debtor may 
propose a plan of reorganization, thus removing some creditor pressures.  

o The owner of the small business debtor may retain a stake in the company so long as the 
plan does not discriminate unfairly, and is fair and equitable, with respect to each class of 
claims or interests.  In a traditional Chapter 11, a debtor must comply with the “absolute 
priority rule”, which requires that any equity holder seeking to reorganize under Chapter 
11 must also contribute to the plan to maintain their equity interest. The SBRA removes this 
constraint, giving small business debtors more flexibility to propose a plan with continuity 
of ownership.  

o If a trustee or a holder of an unsecured claim objects to the plan, the court cannot approve 
the plan unless the plan provides that all of the small business debtor's projected 
“disposable income” to be received during the plan will be applied to make payments under 
the plan for a period of 3-5 years.  Disposable income is income that is not reasonably 
necessary for the continuation, preservation, or operation of the business debtor. 

 Reduces Unnecessary Procedural Burdens and Costs.  
o The SBRA eliminates the automatic appointment of an official committee of unsecured 

creditors.  Instead, a committee will only be appointed upon a showing of cause. Because 
appointed creditors’ committees are funded by a debtor, this elimination will dramatically 
reduce the costs associated with a reorganization. 

o A disclosure statement is also not required unless the court for cause orders otherwise. 
 Increases Oversight and Ensures Quick Reorganization.  

o A standing trustee would be appointed in every small business debtor case to perform 
duties similar to those performed by a Chapter 12 or Chapter 13 trustee and help ensure the 
reorganization stays on track. 

o The small business debtor must file a plan within 90 days of commencement, which may be 
extended under limited circumstances.  The new timing restrictions will reduce bankruptcy 
overhead and streamline the process, which may result in reduced costs for the small 
business debtor. 

o An initial status conference would be required in every case within 60 days of 
commencement “to further the expeditious and economical resolution” of a SBRA case.  

 
The SBRA has support from the National Bankruptcy Conference and American Bankruptcy Institute.  The 
legislation also incorporates feedback from the US Trustee and various lending and credit organizations.  
The NCBJ may provide comment in the near future.     



The Small Business Reorganization Act 

—Section-By Section Analysis— 

 
Section 1.  Short Title. 
 
Sets forth the short title of the legislation as the “Small Business Reorganization Act.”   
 
Section 2.  Reorganization of Small Business Debtors. 
  

Creates a new subchapter V to chapter 11 designed to address a bankruptcy of a small 
business.  All further references are to the new sections of subchapter V added by the bill. 
 
 § 1181.  Inapplicability of other sections. 
 
Specifies that Bankruptcy Code sections 105(d) (status conferences), 1101(1) (definition of 
debtor in possession), 1104 (appointment of trustee or examiner), 1105 (termination of 
trustee’s appointment), 1106 (duties of trustee and examiner), 1107 (rights, powers, and 
duties of debtor in possession), 1108 (authorization of debtor to operate business), 1115 
(property of the estate), 1116 (duties of trustee or debtor in possession in small business 
cases), 1121 (who may file a plan), 1123(a)(8) (relating to individual debtors’ payments of 
earnings from personal services), 1123(c) (relating to individual debtors and the use, sale, 
or lease of exempt property), 1127 (modification of the plan), 1129(a)(15) (relating to 
cramdown of unsecured creditors by individual debtors) 1129(b) (relating to cramdown 
generally), 1129(c) (prohibiting the confirmation of multiple plans), 1129(e) (relating to a 
traditional small business case), and 1141(d)(5) (relating to discharge for an individual 
debtor) do not apply in a subchapter V case.  
 
 § 1182.  Definitions. 
 
Defines debtor as a small business debtor and debtor in possession as the debtor unless 
removed for cause pursuant to section 1185(a) of subchapter V. 
 
 § 1183.  Trustee. 
 
Subsection (a) provides that if the United States trustee has appointed a standing trustee, 
that individual shall serve as a trustee in a subchapter V case.  If there is no standing 
trustee, the United States trustee shall appoint 1 disinterested person to serve as the 
trustee in the case.  
 
Subsection (b) sets forth the duties of the trustee which include the following: 
 

 Pursuant to paragraphs (2), (5), (6), (7), and (9) of section 704(a) of the Bankruptcy 
Code: be accountable for all property received; examine proofs of claims and object 
to the allowance of any claim that is improper; if advisable, oppose the discharge of 
the debtor; furnish such information concerning the estate and the estate’s 
administration as necessary; and make a final report and file a final account of the 
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administration of the estate with the court and the United States Trustee; 
 

 Pursuant to paragraphs (3), (4), and (7) of section 1106(a) of the Bankruptcy Code: 
investigate the acts, conduct, assets, liabilities, and financial condition of the debtor, 
the operation of the debtor’s business and the desirability of the continuance of such 
business, and any other matter relevant to the case or the formulation of a plan; file 
a statement of any investigation conducted, including anything related to fraud, 
dishonesty, incompetence, misconduct, mismanagement, or irregularity in the 
management of the debtor’s affairs and transmit a copy or a summary to any 
creditors’ committee or equity security holders’ committee, to any indenture 
trustee, and to such other entity as the court designates; and after confirmation of a 
plan, file such reports as are necessary or as the court orders; 

 
 Appear and be heard at the status conference and any hearing concerning: the value 

of property subject to a lien; confirmation of a plan; modification of a plan after 
confirmation; or the sale of property of the estate; 

 
 Ensure the debtor makes timely payments required by a plan; 

 
 If the debtor ceases to be a debtor in possession, file periodic operating reports 

under section 704(a)(8) of the Bankruptcy Code and pursuant to paragraphs (1), 
(2), and (6) of section 521(a)(1) of the Bankruptcy Code, perform various duties of 
the trustee under section 704(a) of the Bankruptcy Code, file the list of creditors and 
schedules and statements, file any necessary tax returns, and operate the business 
of the debtor; 

 
 If there is a claim for a domestic support obligation with respect to the debtor, 

perform the duties specified in section 704(c) of the Bankruptcy Code; and 

 
 Facilitate the development of a consensual plan.  

 
Subsection (c)(1) provides that if a consensual plan is confirmed, the service of the trustee 
shall terminate upon substantial consummation of the plan.  The United States trustee may 
seek to reappoint the trustee as needed.  
 
Subsection (c)(2) requires notice of substantial consummation of the plan be given to the 
trustee, the United States trustee, and all parties in interest, no later than 14 days after 
substantial confirmation has occurred.  
 
 § 1184.  Rights and powers of a debtor in possession. 
 
Provides the debtor in possession with all the rights and powers of a trustee, including 
operating the business of the debtor, other than the right to compensation under section 
330 of the Bankruptcy Code and the duties specified in paragraphs (2) (file the list of 
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creditors and schedules and statements), (3) (investigate the debtor), and (4) (file a 
statement of any investigation) of section 1106(a) of the Bankruptcy Code, of a trustee. 
 
 § 1185.  Removal of debtor in possession. 
 
Subsection (a) allows a party in interest to seek removal of the debtor in possession for 
cause, including fraud, dishonesty, incompetence, or gross mismanagement of the affairs of 
the debtor, either before or after the date of commencement of the case, or for failure to 
perform the obligations of the debtor under a plan confirmed under subchapter V. 
 
Subsection (b) allows a party in interest to seek reinstatement of the debtor in possession.  
 
 § 1186.  Property of the estate. 
 
Subsection (a) provides that in addition to property set forth under section 541 of the 
Bankruptcy Code, property of the estate also includes property the debtor acquires, and 
earnings for services performed by the debtor, after the commencement of the case but 
before the case is closed, dismissed, or converted to a case under chapter 7, 12, or 13.  

 
Subsection (b) provides that the debtor shall remain in possession of all property of the 
estate unless the debtor is removed under section 1185 of subchapter V or as provided in a 
confirmed plan or an order confirming a plan.  
 
 § 1187.  Duties and reporting requirements of debtors. 
 
Subsection (a) requires that the debtor file the most recent balance sheet, statement of 
operations, cash-flow statement, and Federal income tax return or a statement made under 
penalty of perjury that no balance sheet, statement of operations, or cash-flow statement 
has been prepared and no Federal tax return has been filed. 
 
Subsection (b) requires the debtor to: comply with the financial reporting requirements of 
section 308 of the Bankruptcy Code; attend meetings scheduled by the court or the United 
States trustee, including initial debtor interviews, scheduling conferences, and meetings of 
creditors convened under section 341 of the Bankruptcy Code; timely file all schedules and 
statements of financial affairs, file all postpetition financial and other reports required by 
the Federal Rules of Bankruptcy Procedure or by local rule of the district court; maintain 
insurance customary and appropriate to the industry; timely file tax returns and other 
required government filings and timely pay all taxes entitled to administrative expense 
priority except those being contested by appropriate proceedings being diligently 
prosecuted; and allow the United States trustee to inspect the debtor’s business premises, 
books, and records. 
 
Subsection (c) provides that if the court orders that the disclosure statement requirement 
under section 1225 of the Bankruptcy Code applies, then section 1125(f) shall also apply, 
allowing the debtor to use the plan as the disclosure statement, submit a plan based on a 
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standard form, and have a disclosure statement conditionally approved subject to final 
approval at a combined disclosure statement/plan confirmation hearing.   
 
 § 1188.  Status conference. 
 
Subsection (a) provides that the court should hold a status conference not later than 60 
days after the order for relief is granted in the case.  

 
Subsection (b) allows the court to extend the 60 day deadline based on circumstances for 
which the debtor should not justly be held accountable.  

 
Subsection (c) requires the debtor to file a report detailing the debtor’s efforts to attain a 
consensual plan of reorganization not later than 14 days prior to the status conference.  
 
 § 1189.  Filing of the plan. 
 
Subsection (a) provides that only a debtor may file a plan. 

 
Subsection (b) provides that the debtor shall file the plan not later than 90 days after the 
order for relief is entered in the case.  The court may extend the 90 day deadline based on 
circumstances for which the debtor should not justly be held accountable.  
 

§ 1190.  Contents of plan. 
 

Subsection (1) requires that a plan include a brief history of the business operations of the 
debtor; a liquidation analysis; and projections with respect to the ability of the debtor to 
make payments under the proposed plan. 
 
Subsection (2) requires that plan provide that all future earnings of the debtor, or such 
portion as necessary under the plan, be placed under the supervision and control of the 
trustee.  
 
Subsection (3) allows the debtor to modify the rights of a secured creditor, including a 
secured creditor with a claim against principal residence of the debtor if the original value 
received from the creditor was not used to purchase the residence, but was used primarily 
in connection with small business.  
 
 § 1191.  Confirmation of plan. 
 
Subsection (a) provides that a plan may be confirmed if all the requirements of section 
1129(a) of the Bankruptcy Code are met, other than paragraph (15), which applies to 
individuals.  
 
Subsection (b) allows a plan to be confirmed without an impaired accepted class of 
creditors or over an objecting class of creditors (“cramdown”), provided that all the other 
requirements of section 1129(a) of the Bankruptcy Code are met, and the plan does not 
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discriminate unfairly, and is fair and equitable with respect to each impaired class of claims 
or interests that has not accepted the plan 

 
Subsection (c) provides that for a plan to be fair and equitable with respect to each class of 
claims or interest, it must include the following requirements: satisfy section 
1129(b)(2)(A) of the Bankruptcy Code, which sets forth the standard for a fair and 
equitable treatment of a dissenting class of secured creditors; provide that all the projected 
disposable income (defined below) of the debtor to be received in the 3-year period, or 
such longer period not to exceed 5 years as the court may fix, will be applied to make 
payments under the plan or the value of property to be distributed or the value of the 
property to be distributed under the plan in the 3-year period, or such longer period not to 
exceed 5 years as the court may fix, is not less than the projected disposable income of the 
debtor; provide that the debtor will, or there is a reasonable likelihood that the debtor will, 
be able to make all payments under the plan; and contain appropriate remedies in the 
event payments are not made, which may include the liquidation of nonexempt assets.  
 
Subsection (d) defines disposable income as the income that is received by the debtor and 
that is not reasonably necessary to be expended for: the maintenance or support of the 
debtor or a dependent of the debtor; a domestic support obligation that first becomes 
payable after the commencement of the case; or for the payment of expenditures necessary 
for the continuation, preservation, or operation of the business of the debtor. 
 
 § 1192.  Discharge. 
 
Provides that if a plan is confirmed under section 1191(b) of subchapter V, the debtor is 
entitled to a discharge as soon as practicable after completion by the debtor of all payments 
due within the first 3 years of the plan, or such longer period not to exceed 5 years as the 
court may fix, unless the court approves a written waiver of discharge.  The discharge does 
not apply to debts where the last payment is due after the first 3 years of the plan, or such 
other time not to exceed 5 years fixed by the court, or debts specified under section 523(a) 
of the Bankruptcy Code.  
 
 § 1193.  Modification of plan. 
 
Subsection (a) allows the debtor to modify the plan prior to confirmation, if the plan 
continues to meet the requirements of Bankruptcy Code sections 1122 (classification of 
claims or interests) and 1123 (contents of a plan), with the exception of subsection (a)(8) 
of section 1123 (relating to individuals).  
 
Subsection (b) allows the debtor to modify a plan confirmed under section 1191(a) of 
subchapter V before substantial consummation if the plan continues to meet the 
requirements of Bankruptcy Code sections 1122 (classification of claims or interests) and 
1123 (contents of a plan), with the exception of subsection (a)(8) of section 1123 (relating 
to individuals).  Circumstances must warrant the modification and the modification must 
be approved by the court under section 1191(a) of subchapter V.  
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Subsection (c) allows the debtor to modify a plan confirmed under section 1191(b) of 
subchapter V at any time within 3 years, or such longer time not to exceed 5 years, as fixed 
by the court, if the plan continues to meet the requirements under section 1191(b). 
Circumstances must warrant the modification and the modification must be approved by 
the court under section 1191(b) of subchapter V. 
 
Subsection (d) provides that if a plan has been confirmed under section 1191(a) of 
subchapter V, any holder of a claim or interest that has accepted or rejected the plan is 
deemed to have accepted or rejected, as the case may be, the plan as modified, unless, 
within the time fixed by the court, such holder changes the previous acceptance or 
rejection of the holder.  
 
 § 1194.  Payments. 
 
Subsection (a) provides that the trustee shall retain all payments and funds until a plan is 
confirmed and then distribute such payments and funds in accordance with the plan.  If a 
plan is not confirmed, the trustee shall return any payments and funds to the debtor after 
deducting any unpaid administrative claims under section 503(b) of the Bankruptcy Code, 
any adequate protection payments due to a secured creditor, and any fees owed to the 
trustee.   
 
Subsection (b) provides that if a plan is confirmed through cramdown, the trustee shall 
distribute payments and funds in accordance with the plan.  
 
Subsection (c) allows the trustee to make an adequate protection payment to a secured 
creditor after notice and a hearing.  
 
 § 1195.  Transactions with professionals. 
 
Does not disqualify a professional from being retained by the debtor solely because that 
person holds a claim of less than $10,000 against the debtor that arose prior to 
commencement of the case.  
 
Section 3.  Preferences; Venue of Certain Proceedings. 
  

Subsection (a) requires that any preference action brought by a trustee must be based on 
reasonable due diligence in the circumstances of the case and take into account a party’s 
known or reasonably knowable affirmative defenses under section 547(c) of the 
Bankruptcy Code.  
 
Subsection (b) changes the amount of the small claims venue provision in section 1409(b) 
of title 28, which requires the commencement of a recovery proceeding for a debt 
(excluding a consumer debt) less than $10,000 be brought in the district court for the 
district in which the defendant resides, be increased to $25,000.  
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Section 4.  Conforming Amendments. 
  

Makes several technical and conforming amendments. 
 
Section 5.  Effective Date. 
  

Provides that the effective date will be 180 days after enactment.  
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graduate), Ms. Middlebrooks served on the Legislative Journal as Associate Editor. She was 
awarded the law school’s faculty award for “Most Outstanding Contribution to the Law School 
and the Community”. After clerking, she became an associate with McCarter & English in 
Newark, New Jersey. Twenty-six years ago, in 1993, she opened her “bankruptcy boutique” law 
firm serving medium sized Chapter 11 cases, as well as, individual Chapter 7 and Chapter 13 
matters. Ms. Middlebrooks is an adjunct Professor of Bankruptcy at Union County College; a 
Founding Member and was a Master with the Bankruptcy Inn of Court; a frequent lecturer; has 
served as a Panelist for the Annual Bankruptcy Bench Bar Conference (ICLE); and authored 
numerous articles. 
 
Vincent F. Papalia is a federal bankruptcy judge on the United States bankruptcy court, District 
of New Jersey. He was appointed to the court on December 29, 2014, and his term will expire on 
December 28, 2028.  
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